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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR: TEZPUR 

 

G. R. Case No. 1454 of 2011 

Under section 279/338 of I.P.C 

(Arising out of Tezpur PS Case No. 710 of 2011) 

 

    State of Assam 

     –Vs–  

Sri Purna Kanta Mahanta 

S/O: Late Ratna Kanta Mahanta 

R/O: Bahdanga 

P/S: Jamuguri Hat 

Dist: Sonitpur, Assam 

   ...Accused Person 

 

Present:  

Neha Saikia,  

Judicial Magistrate First Class, Tezpur  

 

Evidence recorded on: 13.09.2012, 30.09.2015, 18.05.2016, 01.07.2016 

     & 14.10.2016 

 

Argument heard on: 22.11.2017  

Judgment delivered on: 26.12.2017 

 

For the State: Sri N. K. Mishra, Addl. Public Prosecutor 

For the accused: Sri Babul Borthakur & Ors, Ld. Advocates 

 

J U D G M E N T 

1. BRIEF FACT OF THE CASE: The prosecution story, in brief, is that the 

informant Sri Ishak Nanda has lodged an FIR before the I/C, Salonibari OP 
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stating, inter-alia, that on 10-07-2011 at about 5 am in the morning near 

Ghuramari at NH 52, the driver of the offending bus bearing Regd. No. AS-12/E-

0466 while coming from Balipara towards Tezpur drove the vehicle (bus) at a very 

high speed and in a negligent manner hit the truck bearing Regd. No. AS-013-

6081 by going towards wrong direction that was coming from Tezpur as result of 

which several persons were injured. Thereafter immediately the injured persons 

were taken to Kanaklata Civil Hospital, Tezpur for medical treatment. On the same 

date, FIR was lodged by the Informant. 

 

2. After receiving the FIR, I/C Salonibari OP made a GDE vide GDE No. 195 

dated 10.07.2011 and forwarded the same to the O/C, Tezpur PS for registering a 

case under proper sections of law and endorsed ASI P. Das to take up the 

preliminary investigation. O/C Tezpur PS registered the same as Tezpur PS Case 

No. 710/2011 under section 279/338 of IPC and endorsed SI Dilip Bania, I/C, 

Salonibari OP to complete the investigation.  

 

3. On completion of investigation, police submitted charge sheet against the 

accused person, namely, Sri Purna Kt. Mahanta u/s 279/338 of IPC. When the 

case came up for trial, copy of the relevant documents was furnished to him and 

the particulars of the offences under section-279/338 of IPC was read over and 

explained to the him to which he pleaded not guilty and claimed to be tried. 

Thereafter, summons was issued to the PWs.   

 

POINTS FOR DETERMINATION 

(i.) Whether the accused person, Purna Kt. Mahanta on 

10.07.2011at about 5AM drove the vehicle bearing registration 

No AS-12/E-0466 (Bus) in a manner so rash and negligent at a 

public way so as to endanger human life and thereby 

committed an offence under section 279 of IPC, as alleged? 

 

(ii.) Whether the accused person, Purna Kt. Mahanta on 

10.07.2011at about 5AM caused grievous hurt by driving the 

offending Bus bearing registration No AS-12/E-0466 rashly and 

negligently as to endanger human life, or the personal safety of 
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others and thereby committed an offence under section 338 of 

IPC, as alleged?  

 

4. The prosecution side in order to prove the case against the accused 

person adduced evidence of as many as seven witnesses including two Medical 

Officers who had examined the injured persons. After examination of PWs for a 

considerable long time prosecution failed to bring the I/O in support of this 

prosecution case and for a long period the case was posted for evidence of I/O, 

however, no report had been received regarding the WT Messages issued to the 

I/O and as a result of which after hearing both the parties and the nature of the 

alleged offences triable under the summons procedure, the prosecution evidence 

was closed and further proceeding was also closed u/s 258 CrPC.  

 

5. The accused person was examined under section 313 CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case. 

 

ARGUMENT 

6. I have heard both the parties. I have heard the learned counsel for the 

accused person who submitted that there is no material against the accused 

person; as such the accused person needs to be acquitted.  

 

APPRECIATION OF EVIDENCE 

7. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. For the sake of convenience the 

points for determination are discussed together: 

 

Point No. (i.) and (ii.) are discussed together 

 

8. The essential ingredients to constitute an offence punishable under Section 

279 IPC are that there must be rash and negligent driving or riding on a public 

way and the act must be so as to endanger human life or be likely to cause hurt 

or injury to any person. For an offence under Section 338 IPC, the act of accused 
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must be rash and negligent, which should be responsible for the grievous injuries 

to the victim. 

 

9. In the present case at hand, the fact that whether the passengers 

sustained injuries due to the road accident caused by the bus bearing vehicle no. 

No. AS-12/E-0466 that they were travelling into which collided with a truck is not 

in dispute. It is also not in dispute that accused was driving the vehicle in question 

at the relevant point of time. The question which needs to be answered is 

whether the injuries occurred due to rash or negligent driving of the offended 

vehicle by the accused Purna Kt. Mahanta. 

 

10. At the very outset let’s ponder as to whether accused Purna Kt. Mahanta 

had driven the bus bearing Regd. No. AS-12/E-0466 at the relevant time of the 

occurrence. PW 1, the complainant, Sri Ishak Nanda, had deposed that the 

occurrence took place in the month of July 2011 at about 5:30 am in the morning 

on the road at Ghuramari while he was going by the offending bus to Biswanath 

Chariali. He also had deposed that the accused Purna Kt. Mahanta took the bus on 

the wrong side of the road and hit a truck coming from opposite direction at a 

high speed. In his examination-in-chief PW 1 has identified the accused as Purna 

Kt. Mahanta in the dock and deposed that he was the driver of the offending bus. 

PW 1 has exhibited the FIR he lodged as EXT.1 and he has also proved the same 

by identifying his signature as EXT 1(1).  

 

11. The ld. Counsel for the defence tried to shake the credit of the testimony 

of the PW 1 by putting questions in the cross-examination. In his cross 

examination PW 1 has deposed that he did not state in the FIR that he was not 

a co-passenger in the offending bus and that there were about 60 passengers in 

the bus and that he was in the 4th number of seat. He further stated that he was 

not aware about the speed of the bus at the time of occurrence of the incident 

and that there was curtain and partition behind the driver. He denied the 

suggestion that he had not seen the driver of the bus at the time of occurrence of 

the incident. He also denied the suggestion that the driver was not at fault and 

further denied that it was the truck that hit the bus. He denied the suggestion 

that he did not stated before the police that the bus moved through wrong 

direction and hit the truck.  
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12. Now let’s turn on to the next point whether accused was driving the 

vehicle in a rash and negligent manner. In order to examine the merit or 

otherwise of contentions raised on behalf of the Informant, it is necessary for the 

Court to first and foremost examine (a) what is rash and negligent driving; and 

(b)whether it can be gathered from the attendant circumstances. Rash and 

negligent driving has to be examined in light of the facts and circumstances of a 

given case. It is a fact incapable of being construed or seen in isolation. It must 

be examined in light of the attendant circumstances. A person who drives a 

vehicle on the road is liable to be held responsible for the act as well as for the 

result. The term "rash" and "negligence" has not been defined in the code and 

both the words are not synonymous. Rashness is an act done in the hope that no 

untoward consequence will ensue though the person is aware of the likelihood of 

such consequence. On the other hand, negligence is acting with the awareness 

that harmful or mischievous consequences will follow. If a person does an act with 

utter indifference of the consequence of which he may be conscious, which he 

hoped may not take place, he is said to be rash. Negligence is failure to take that 

precaution, which a reasonable and prudent person is expected to take. 

 

13. It may not be always possible to determine with reference to the speed of 

a vehicle whether a person was driving rashly and negligently. Both these acts 

presuppose an abnormal conduct. Even when one is driving a vehicle at as low 

speed but recklessly and negligently, it would amount to 'rash and negligent 

driving' within the meaning of the language of Section 279 IPC. That is why the 

legislature in its wisdom has used the words 'manner so rash or negligent as to 

endanger human life'. The preliminary conditions, thus, are that (a) it is the 

manner in which the vehicle is driven; (b) it be driven either rashly or negligently; 

and (c) such rash or negligent driving should be such as to endanger human life. 

Once these ingredients are satisfied, the penalty contemplated under Section 279 

IPC is attracted. 

 

14. Having considered the opinion of the evidence of PW 1, Ishak Nanda, it 

transpires in my mind that it was the accused Purna Kt. Mahanta who was the 

driver of the offending bus at the time and place of occurrence. The evidence of 

the PW 1 also proves that the accused drove the offending bus at a high speed 
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from the wrong end of the road as a result of which the offending bus hit the 

truck from the opposite direction. Although PW 1 in his cross examination had 

stated that he did not stated in his FIR (Ext.1) that he was not a co-passenger in 

the offending bus but such omission being minor in nature does not shake the 

testimony of the witness as it is a settled law that an FIR is not an encyclopaedia 

of the entire prosecution case.  Per contra, perusal of the EXT.1 reveals that the 

evidence of the PW 1 is sufficiently corroborated by the contents of the said 

EXT.1. Per contra in EXT. 1, the occurrence took place in the month of July 2011 

at about 5:30 am in the morning on the road at Ghuramari while he was going by 

bus to Biswanath Chariali. He has also deposed that the accused Purna Kt. 

Mahanta took the bus on the wrong side of the road and hit a truck coming from 

opposite direction at a high speed. In the instant case the evidence of PW 1, PW 

2,PW 3,PW 4 and PW 5, matters a lot in this regard since all this witnesses 

admitted the fact that the bus they were travelling on the alleged date met with 

an accident, though all of them could not depose in details as to whose fault the 

incident took place.  

       

15. Sec 157 of the Evidence Act, 1872, needs to be referred in this regard. 

Section 157 allows the statement of a witness to be corroborated by his former 

statement relating to same fact at or about the time when the fact took place or 

before any competent authority. It requires that the former statement must relate 

to the same fact, i.e., the fact under inquiry and it must have been made at or 

about the time when took place. Two conditions have to be fulfilled if the previous 

testimony of witness is admitted for corroboration, viz., (i) the statement must 

have been made at or about the time when the fact took place, (ii) the statement 

must have been made before a competent authority. Thus, the section provides 

for admission of evidence given for the purpose, not of proving a directly relevant 

fact, but of testing the truthfulness of the witness. The previous statement of 

particular witness can be used to corroborate only his evidence during trial and 

not evidence of other witness. In this instant case whatever was stated in the FIR 

was deposed similarly in the evidence on record by PW 1, so it is seen that there 

is corroboration in evidence of the PW 1 as deposed in the Chief-examination and 

in the EXT. 1. The FIR was lodged on the same date of the alleged incident and 

even in the Chief examination, similar fact was deposed without any change by 

the informant of this case.  
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16. PW 1, Ishak Nanda also deposed in his examination-in-chief that 

because of the accident he along with other passengers were injured. He had 

named a few other persons who were also injured in the said occurrence, they 

were, Benu Harpal, Anisha Nanda, Noini Nag, Ganesh Sona, Dipti Harpal, 

Rajkumar Baraik, Bali Kumar, Swola Nag etc. and also stated that there were 

other victims but their names he could not remember. He was also injured over 

his chest.  

 

17. PW 2, Benjamin Mahananda has deposed that while he was going 

through the offending bus at about 8-10 km from Ghuramari, a truck coming from 

opposite direction hit the bus. He also stated that some of the passengers were 

injured including his wife Anisha Mahananda who was also injured by an iron rod, 

that got inserted into her head and she rendered unconscious. Later on, 

ambulance was called for and the injured persons were brought to Kanaklata Civil 

Hospital, Tezpur and thereafter, referred to Tezpur Mission Hospital. However, in 

his cross-examination he stated that he does not know how the occurrence 

took place.  

 

18. PW 3, Sri Saul Nag has deposed the incident took place at Ghuramari 

while he was travelling in a bus and a truck hit the bus. In the cross 

examination, he stated that he does not know how the occurrence took place at 

about 5am while he was half asleep and therefore he does not know how and on 

account of whose fault the occurrence took place. Thus  upon perusal of the 

evidence of PW 2 and PW 3, their evidence is not relevant in this point so far as  

the rash and negligent driving of the case is concerned as they are not aware how 

the accident took place. However the testimony of the evidence of PW 2 

corroborates so far as the date time and place is concerned in this case. 

 

19. PW 4, Sri Nayan Mahananda at the time of his deposition identified the 

accused person in the dock and deposed that the occurrence took place when the 

offending vehicle in which he was travelling went on the wrong side as a 

consequence whereof a truck from the opposite direction hit the vehicle. In his 

cross examination, he deposed that he was sitting in the last seat and at the 

time of occurrence he anticipated of some miss-happening with the bus. Thus the 

evidence of PW 1 and PW 4 corroborates each other as both of them have 



 

8 
 

categorically deposed that the offending vehicle was travelling from the wrong 

side and also both identified the accused as the driver who was driving at the time 

of occurrence of the incident.  Although in the cross examination he stated that he 

did not stated before the police that the bus was moving from the wrong side but 

the said omission to state before the police, to my mind, does not amount to 

contradiction as such minor omissions are inevitable in course of human conduct.  

 

20. PW5, Sri Bali Kumar deposed that at the time of occurrence he was 

asleep and he could not say how the accident had happened. Thus, PW 5 being 

unaware as to how the accident took place his evidence is not relevant in this 

case. After careful examination of the evidence of both the Medical Officers as 

PW 6 and PW 7, Dr. Ratul Saloi and Dr Rupam Pegu respectively, it reveals 

that Dr. Ratul Saloi had examined Smti. Manju Haripal, Smti. Upashree Tanti, 

Smti. Mina Nanda, Smti. Priya Nag, Sri. Mowel Mahananda and Sri Ujjal Haripal 

and on his examination of the said injured persons he had found some abrasion 

on various parts of their bodies and as per his opinion the said injures were simple 

and fresh in nature and the injuries caused by blunt object followed by traffic 

accident. He exhibited the injury reports as EXT. 2, 3, 4, 5, 6 and 7 of the said 

injured persons.  Dr. Rupam Pegu examined the other injured persons namely, 

Smti. Manju Haripal, Smti. Upashree Tanti, Smti. Mina Nanda, Smti. Priya Nag, Sri. 

Mowel Mahananda and Sri. Ujjal Haripal. He stated that the injured persons were 

examined on 10.07.2011 in connection with this instant case. The patient 

complaint of alleged history of R.T.A and some of the patient were in drowsy 

stage. On examination, he had found multiple abrasions with lacerated wound all 

over the body and some of them were referred to surgical ward. He exhibited the 

injury reports as EXT.8, 9, 10, 11 and 12 of the said injured persons.  

 

21. In a similar case Thakur Singh v. State of Punjab (2003) 9 SCC 208, 

the Hon’ble Supreme Court by applying the maxim Res Ipsa Loquitor stated that 

the principle of Res Ipsa Loquitur is a rule of evidence to determine the onus of 

proof in actions relating to negligence. The said principle has application when the 

nature of the accident and the attending circumstances would reasonably lead to 

the belief that in the absence of negligence the accident would not have occurred 

and that the thing which caused injury is shown to have been under the 

management and control of the alleged wrongdoer. Secondly, it is to avoid 
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hardship in cases where the claimant is able to prove the accident but cannot 

prove how the accident occurred. The courts have applied the principle of res Ipsa 

Loquitur in cases where no direct evidence was brought on record. This doctrine 

comes to aid at a subsequent stage where it is not clear as to how and due to 

whose negligence the accident occurred. The factum of accident having been 

established, the Court with the aid of proper evidence may take assistance of the 

attendant circumstances and apply the doctrine of res Ipsa Loquitur. In this 

instant case, the court after examining the evidence on record claims higher 

possibility that the incident took place because of the negligent act of the driver 

by driving in the wrong direction at a very high speed and that too when he was 

with so many passengers towards whom he owed a duty of care, thus, he should 

be held liable. Moreover, the PWs already had deposed that the driver was driving 

at a very high speed and they anticipated some miss-happening. 

 

22. This needs a mention that the I/O of this case after repeated calls did not 

appear to depose his evidence since long and after careful examination of the 

evidence deposed by the witnesses it is felt that the cross examinations of the 

witnesses does not have much contradictions and does not require the 

examination of I/O to test their veracity. Looking into the urgency and nature of 

the case that is old pending one, the evidence of I/O was dispensed with since it 

is felt that though I/O has not been examined, this would not prejudice any of the 

party to this case and cause any hamper while determining the conclusion.  

 

23. Thus, on the careful examination of the entire evidence on record, it is 

proved beyond reasonable ground that the occurrence took place on NH 52 which 

is a public way at about 5 am in the morning and at the time of the incident the 

offending bus was going from the wrong direction in a manner so rash and 

negligent at a public way so as to endanger human life as a consequences several 

persons were injured, in a and thereby committed an offence under section 

279/338 of IPC, as alleged stands proved against the accused. 

 

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION 

 
24. Hon’ble Supreme Court of India in the case of “Dalbir Singh vs. State of 

Haryana reported in AIR 2000 SC 1677’ observed saliently “When 

automobiles have become death trap and leniency shown to drivers who are 
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found guilty of rash driving would beat the risk of further escalation or road 

accidents. All these who are manning the steering of automobiles, particularly 

professional drivers, must be kept under constant reminders of their duty to adopt 

utmost care and also of the consequences befalling them in cases of dereliction. 

One of the most effective ways of keeping such drivers under mental vigil is to 

maintain deterrent element in sentencing sphere. Any latitude shown to them in 

that sphere would tempt to make driving frivolous and frolic.”  

 

25.  In the instant case too due to negligence of convicted accused number of 

persons travelling on that bus sustained grievous injuries only because of the 

negligent act of the Driver, Purna Kt. Mahanta. As such I am of the reasonable 

opinion that he does not deserve probation under Probation of Offenders Act. 

 

SENTENCE HEARING 

26. The accused when being asked as to the quantum of punishment he 

would be awarded, he replied that he has a family to look after. He is the sole 

earner of his family and his daughter is a college student and he is taking 

complete responsibility of her. He prays for mercy of the Court for if he be put 

into jail his family will die of starvation and it will create obstacle in the marriage 

of his daughter, he prayed for leniency.  

 

27. Heard Ld. A.P.P. Tezpur as well as learned lawyer for the accused on the 

point of sentence. The accused has a whole lot of dependents. Moreover, this is 

his first crime. Considering the age, conduct and family setting of the accused, I 

am of the reasonable opinion that he deserves leniency in sentencing. 

 

ORDER 

28. In view of the above discussion and decision I hereby CONVICT accused 

Purna Kanta Mahanta under section 279/338 IPC. Accused Purna Kant 

Mahanta is sentenced to undergo rigorous imprisonment for a period of 6(six) 

months u/s 279 IPC and to undergo rigorous imprisonment for a period of 

6(six) months under section 338 IPC and to pay fine of Rs. 1000/- (Rupees 

One thousand) in default he shall undergo simple imprisonment for another 

15(fifteen) days.   
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29. Both the sentence shall run concurrently.  

 

30. The fine if so realized be paid to the State Exchequer through Nazir.  

 

31. Furnish a copy of this judgment to the convicted accused Purna Kt. 

Mahanta free of cost.  

 

32. The judgment is delivered and operative part of the same is pronounced in 

the open court, today, the 26th day of December, 2017 under the hand and seal of 

this Court. 

 

 

 

             (Smt. Neha Saikia) 
 

Judicial Magistrate First Class, 

             Sonitpur: Tezpur 

 

 

 

Dictated and corrected by me:- 

 

       (Smt. Neha Saikia)  
Judicial Magistrate First Class,  
        Sonitpur: Tezpur 
 

Dictation taken and transcribed by me: 

 (Janmoni Deka) -Steno-  



 

12 
 

A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW 1:  Ishak Nanda 

PW 2:  Benjamin Mahananda 

PW 3:   Sri Saul Nag 

PW 4:  Sri NayanMahananda 

PW 5:  Sri Bali Kumar 

PW 6:  Dr RatulSaloi 

PW 7:  Dr RupamPegu 

2. Witnesses for Defence: NIL 

3. Court Witnesses: NIL 

 

4. Prosecution Exhibits:  

Ext 1:  FIR 

Ext 2:  Injury Report of Smt Manju Haripal 

Ext 3:  Injury Report of Smt Upashree Tanti 

Ext 4:  Injury Report of Smt Mina Nanda 

Ext 5:  Injury Report of Smt Priya Nag 

Ext 6:  Injury Report of Sri Mowel Mahananda 

Ext 7:  Injury Report of Sri Ujal Haripal 

Ext 8:  Injury Report of Hyami Nath 

Ext 9:  Injury Report of Sri Ganesh Sona 

Ext 10:  Injury Report of Benu Harpal 

Ext 11:  Injury Report of Deepti Harpal 

Ext 12:  Injury Report of Rajkumar Baraik 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

Judicial Magistrate First Class  

Sonitpur, Tezpur  

 

 


